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Abstract b
This study examines the institutional framework and legal significance of the pre-contractual audit of public
contracts with significant financial value in the Greek legal system. Rooted in Article 98(1)(b) of the Greek
Constitution, this audit—conducted by the Court of Auditors—serves as a preventive mechanism to ensure
legality, transparency, and fiscal responsibility prior to the conclusion of major public contracts. The paper
analyzes the nature and scope of this audit, distinguishing it from other forms of judicial and administrative
control exercised by public authorities and courts. It explores both the subjective and objective dimensions of
the audit, focusing on the entities involved, the types of contracts subject to review, and the monetary thresh-
olds that determine its applicability. Furthermore, the research highlights the principles underpinning the
audit process, particularly the principles of legality, sound financial management, and fiscal sustainability. By
preventing the signing of unlawful or financially unsound contracts, the pre-contractual audit functions as a
vital safeguard of public funds and an instrument for enhancing good governance in public procurement. The
paper concludes that this mechanism not only strengthens financial accountability but also reinforces public
confidence in the integrity and efficiency of state financial management.
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Introduction However, before analyzing the pre-contractual audit process, it

Scope of the Subject Matter

After the completion of the tender process and before the sign-
ing of a high-value public contracts, it must be submitted to the
Court of Auditors for review. This review is enshrined in the
Constitution, specifically in Article 98(1)(b), and is independent
of the review carried out by H.S.P.P.A (Hellenic Singe Public
Procurement Authority) and the competent courts (Council of
State and Administrative Courts), which are seized following the
lodging of relevant administrative appeals and legal remedies by
the tenderers. This is because the pre-contractual review proce-
dure by the Court of Auditors, as demonstrated in this chapter,
differs substantially from the control exercised by both H.S.P.P.A
and the competent courts.
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is useful, for a more complete and meaningful understanding of
how this audit works, it is useful to refer to the nature and pow-
ers of the Court of Auditors, as the body responsible for carrying
out this control. In this regard, it is also necessary to define the
scope and results of pre-contractual review in relation to other
forms of legal protection available during the pre-contractual
stage of public tenders.

a. Nature and Powers of the Court of Audit

The powers of the Court of Auditors were first enshrined in Arti-
cle 98 of the 1975 Constitution. The Court's judicial, administra-
tive, and auditing powers include, among others, the repressive
and—to the extent that it has not been abolished—preventive
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control of state expenditure, the auditing of public accounts, the
resolution of pension disputes, and the issuance of opinions on
draft legislation concerning pension rights. A simple overview
of the above powers raises the fundamental question of the na-
ture of the institution as administrative, advisory, or judicial, an
issue that is directly reflected in the nature of pre-contractual
control. In the past, it has been argued that, in view of its numer-
ous and diverse responsibilities, the Court of Auditors is a dual
body of a mixed nature’.

However, in recent years it has been unanimously accepted that
the Court of Auditors is a court and, in fact, the highest "finan-
cial" court in our country, which, among its jurisdictional pow-
ers, also has other powers of an auditing or administrative na-
ture®. One of these powers is the pre-contractual audit of public
contracts, in the exercise of which the Court of Auditors, without
losing its organic status, acts as the Supreme Administrative Au-
thority?, constituting the guarantor par excellence of efficiency
in the field of public finances and, in particular, public contracts®.

The Scope of the Audit

a. Subjective Delimitation—Contracting Parties

The first necessary delimitation, in order to determine the scope
of pre-contractual control, concerns those persons who fall
within the concept of "the State" as defined in the constitutional
provision, as follows: "[...] the contracting party is the State or
another legal entity that is equated with the State in this respect."”
The first basic interpretative issue that arises, therefore, concerns
the specification of this vague legal concept of "other legal entity
treated as equivalent to the State".

This is because, although it is logically clear that the concept of
the public sector includes, in terms of proximity to the legal en-
tity of the state, local government bodies and their legal entities,
other legal entities governed by public law, and public enterpris-
es or bodies®. However, in order to define the concept of persons
"equivalent to the public sector," certain criteria must be adopt-
ed, such as the purpose of the specific audit, which, as mentioned
above, consists in ensuring fiscal legality and transparency in the
activities of the public sector in the broad sense.

In this sense, and taking into account that the organisation of
the state takes various forms, legal entities equivalent to the
State should be considered those that are established to serve
the public interest and maintain a relationship of dependence on
the State, but mainly if they manage State resources, i.e., public
money®. Regardless, therefore, of the organizational structure or
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affiliation with the public or private sector, the most critical fac-
tor for the obligation to perform a pre-contractual audit is the
management of public resources’. This criterion of "fiscal func-
tional affinity" between the above persons and the State is more
closely related to the very nature of both the audit and the Court
of Auditors, which deals primarily with issues of a fiscal nature®.

Moreover, the Court of Auditors itself accepts that the criterion
on the basis of which each entity will be subject to pre-contrac-
tual control in the exercise of its transactional activity cannot be
determined a priori, but that an individual assessment is neces-
sary in each case, based on the specific statutory provisions of
that entity, taking into account the legal and factual data relating
to its operation®.

b. Objective Definition

i. The Concept of "Contract"

According to established theory, the State, in the broad sense,
acts through legal and material actions to achieve its objectives,
which manifest themselves either as unilateral or bilateral legal
acts, the latter primarily including public contracts. However,
the interpretations attributed to the concept of "public contract"
vary. Specifically, the concept of "high-value public contract," as
described in the Constitution and Law 4700/2020, does not coin-
cide with the established concept of an administrative contract,
which is defined as a contract that seeks to serve a public pur-
pose and in which one of the two contracting parties is the State
or a legal entity under public law, vested with exceptional pow-
ers'. On the contrary, the Court of Auditors itself has pointed out
that the concept of a public contract'!, on the basis of which the
objective scope of pre-contractual control is determined, is au-
tonomous in relation to the corresponding concepts as provided
for in other legislation'.

This is also confirmed by the fact that Law 4700/2020 on the
definition of the concept of public contract does not refer to
other legislation. Therefore, pre-contractual control concerns
any transactional activity of a contractual nature by the State or
bodies equivalent to it, of significant economic value, provided
that it involves the disbursement of public funds, without nec-
essarily aiming to make a profit'. In terms of the type of object
being contracted, the concept of contracts under Law 4700/2020
covers public contracts relating to works, supplies, services, and
public service concession contracts'.

ii. The Concept of ""Significant Economic Value"
In order to specify ratione materiae the scope of pre-contractual
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review, i.e. the concept of "significant economic value" of a con-
tract, the legislator sets further quantitative criteria. Specifically,
it sets monetary thresholds for the budget of each contract, the
exceeding of which makes the contract in question one of high
economic value and subjects it to mandatory pre-contractual re-
view. It is obvious that these monetary thresholds are variable
and may be adjusted by the legislator at its discretion. However,
this discretion cannot lead to the abolition of the general audit
competence of the Court of Auditors, for example by setting
very high thresholds for audit.

Under the current regulations, auditing is mandatory for public
contracts—regardless of the category of the contractual subject
matter—whose budget exceeds €300,000. It should be noted that
the estimated expenditure taken into account is the amount es-
timated to be required to meet the contractual needs of the con-
tracting authority, excluding VAT.

iii. Supplementary Contracts

In addition to the main contracts, it is accepted that their supple-
mentary contracts are also subject to the same audit, regardless
of their amount, provided that the initial contract is subject to
audit. This is because these contracts are ancillary to the main
contracts and are not independent in nature. However, in order
to avoid circumvention, even if the estimated expenditure of the
initial contract did not exceed the threshold for pre-contractual
audit, if its value, combined with the value of the supplementary
contract exceeds the threshold set by law, then in this case the
contract becomes subject to ex post review"’.

In this way, the common practice of dividing contractual objects
in order to avoid exceeding the monetary threshold for review
is suppressed. The same rationale applies to the inclusion of
pre-contractual audits and amending agreements, provided that
the main contract has also been audited'®.

The Audit Conducted

a. Nature of the Audit

The administrative function of the state in the field of tenders for
the conclusion of public contracts for works, supplies, and ser-
vices of high economic value, during the stage prior to the sign-
ing of the contract, is subject to full preventive judicial control
for reasons of transparency. The assignment of this control by
the constitutional and ordinary legislator to the Court of Audi-
tors and the provision for it to be carried out by panels composed
of judges was due to the nature of the Court of Auditors as a
court and the consequent constitutional guarantees of indepen-
dence and impartiality of its members, as well as its expertise
and long experience in the preventive control of public expendi-
ture in general’.
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This control, although exercised by judicial panels, does not fall
within the jurisdiction of the Court, and the judicial acts issued
do not constitute judicial decisions, as they do not give rise to res
judicata'®. In fact, the nature of these judicial acts, issued in the
context of the above preventive control, has not changed since
this control, after its establishment by law'’, acquired constitu-
tional status, given that neither its purpose was changed nor was
the Court of Audit granted, by way of derogation from the provi-
sions of Articles 93, 94, and 95 of the Constitution, any relevant
jurisdictional competence.This is also evident in the wording of
the constitutional text, since, with regard to the audit powers of
the Court of Auditors, it refers to "auditing expenditure", "con-
tract control" and "account control"* , while its judicial powers
are described as "adjudication of disputes" and "adjudication of
cases" 2.

The audit nature of this power is also confirmed by the scope of
the audit. In particular, the audit carried out by the Commission-
er and the Audit Committee of the Court of Auditors extends ex
officio to all acts of the tender procedure. Therefore, the ex offi-
cio universal audit of the procedure would be incompatible with
its judicial nature, which would require limiting the audit only
to the complaints of the affected private individuals, so as to rule
authoritatively only on the occurrence or non-occurrence of the
legal consequences invoked by the parties®. Indeed, the Court of
Justice of the European Union, in its judgment of 19 December
2012 in Case C-363/2011, ruled that the Court of Auditors, in
exercising the above competence, does not act as a judicial body
and does not constitute a court under European law, and is there-
fore not in a position to refer a question for a preliminary ruling
for a decision to be taken before it.

Similarly, decisions issued on appeals for revocation and review,
which are organized in a "quasi" judicial system of adjudication
2 _in order to enable the contracting authority and the economic
operator affected by the negative decision of the Panel or the
Commissioner to request that the correctness of that negative
decision be examined, subject to judicial safeguards the correct-
ness of the negative decision in question®.

It should also be noted that the decisions issued during the
pre-contractual review by the Commissioner and the Court's
panels are called Acts or Minutes and do not constitute court
decisions, from which res judicata arises®. From the above, it
follows that the above acts of the Court of Auditors, as they do
not create res judicata, are not binding on other administrative
courts which, within the framework of the parallel system of ju-
dicial protection, deal with disputes at the stage of the award of
public contracts®. However, it should be noted that despite the
lack of res judicata, the executive authorities, i.e. the contracting
entities or authorities, are obliged to comply with the findings
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of the pre-contractual review and, consequently, must repeat the
procedure if it is found to be flawed by the Court?’.

b. General Characteristics of the Review

The pre-contractual review is ex officio, universal, and indepen-
dent of any objections, administrative appeals, and other legal
remedies that may have been filed, limited only by the existence
of res judicata in cases where the competent courts have ruled
on issues brought before them by participants in the tender pro-
cedure seeking judicial protection®. In particular, it constitutes
a review of the legality of the entire administrative procedure
for the conclusion of the public contract and the draft contract.
It constitutes a genuine preventive review, since it is carried out
before the contract is signed®, and at the same time an external
review, since it is carried out by bodies not involved in the con-
duct of the tender procedures. It is not initiated at the request
of the contractor or the other bidders in order of lowest bid, so
in this respect it is ex officio. Given the above, it is safer and
broader than the corresponding judicial review, since the latter
depends on the will of the appellants and is limited by their legal
interest.

It is also comprehensive, because it extends beyond the draft
contract itself to the entire range of administrative acts that pre-
cede and prepare for the conclusion of the contract. In particular,
it starts with the control of the lawful assumption of the budget-
ed expenditure and the necessary budgetary commitment® and
extends to the award of the contract.

The Court of Auditors, therefore, examines exclusively the le-
gality of the transactional action of the Administration to prevent
the conclusion of illegal contracts, and does not resolve disputes
on behalf of other courts with regard to the control they exer-
cise over the process of concluding such contracts after legal
action has been brought before them. In other words, the Court
of Auditors' control aims to establish the objective legality of
public contracts®. This means that the procedure leading to the
conclusion of the contract complies, on the one hand, with the
EU and national rules governing it and the terms of the relevant
notice, and, on the other hand, with the public interest, through
the protection of the principles of transparency, equal treatment
of tenderers, and free competition®2.

c. Content of the Audit

The pre-contractual audit is an audit of compliance with legality,
i.e. the correct application of the law. On the one hand, the com-
patibility of the procedure with legality in the broad sense is ex-
amined, which, among other things, includes the formal legality
of the award procedure, and on the other hand, compliance with

financial legality is checked.

The part of the audit concerning the legality of the procedure ex-
amines compliance with the formal rules for its implementation,
such as issues relating to the establishment and composition of
the Tender Committee, compliance with critical deadlines by
bidders, the submission of the supporting documents required
by the tender notice, the invitation of economic operators to
complete their bids within the legal limits, etc. Furthermore,
compliance with the conditions set out in the relevant regulatory
framework, which is binding on both the contracting authority
and the tenderers, is checked. It should also be noted that the
audit extends to the legality of the regulatory framework itself,
so that the Panel and the Commissioner of the Court of Auditors
can check whether the requirements of the tender notice are dis-
proportionate in relation to the purpose served or whether they
are "photographic" in the sense that they "photograph" only one
or a few economic operators capable of fulfilling them, thereby
excessively restricting the development of free competition in
the process™®.

However, the Court of Auditors does not review technical judg-
ments or the appropriateness of the Administration's actions,
replacing it, but limits itself to reviewing the reasoning, i.e.
reviewing the contracting authority's judgments regarding the
correct assessment of the facts, the specification of vague legal
concepts, and the use of its discretion. In this context, however,
compliance with the limits of the contracting authority's discre-
tion is examined*.

Beyond the above parameters, pre-contractual control also in-
cludes another component, which relates to compliance with the
principle of sound financial management, in which (i.e. com-
ponent) its differentiation from the control exercised by other
courts is identified, among other things.

The principle of sound financial management requires the pru-
dent management of assets with a view to ensuring fiscal sus-
tainability. A specific aspect of this is the principle of economy,
which aims at the rational use of the means available to the body
to achieve its objectives and to prevent its budget from being
burdened with disproportionate costs. In light of the above prin-
ciple, there is scope for control even over the public body's own
decision to resort to external partners, avoiding the use of its
own resources.

Furthermore, in the context of pre-contractual review, the bal-
ance between the costs and the means used to achieve an objec-
tive may also be examined®. Thus, such a review may examine
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the budget set by the contracting authority for the performance
of the contract and whether, for example, in line with the market
prices of the items to be supplied, but also whether the tenders
submitted are unusually low, so that they may prove to be unsus-
tainable in practice.

In addition, the principle of effectiveness as a specific aspect of
the principle of sound financial management is also subject to re-
view. Although the nature of the above principle requires ex post
control of the contract, i.e. after its completion and the crystal-
lization of the results achieved, at the pre-contractual stage, the
Court of Auditors examines the adequacy and correctness of the
contracting authority's planning, i.e. whether the objectives of
the public action, as set out in the contract to be awarded, were
clearly defined in advance in terms of both time and quality®.

Legal Consequences of not Subjecting the Draft Contract to
Pre-Contractual Review

Subjecting the draft contract, which falls within the financial
limits provided for by law, to pre-contractual review is an essen-
tial part of the procedure, with the result that any violation there-
of leading to the automatic invalidity of the unchecked contract®’
. The above automatic invalidity cannot be remedied by any sub-
sequent submission for review after the contract has been signed
and its execution has commenced, and the Panel/Commissioner
then lacks the temporal competence to carry out the review and
must in any case refrain from doing so*®.

Copyright

The practical consequences of invalidity due to failure to com-
ply with the required audit arise at the stage of payment to the
contractor for the services provided. The contracting authority,
in other words, often appears to refuse to pay the debt by failing
to make the financial payment. The issue may also arise in cases
where the relevant payment order is not approved by the Court
of Auditors in the context of the required audit of the relevant
expenses.

In any case, in the absence of "validation" of the procedure
through pre-contractual control, there is no provision due under
the contract based on the invalid contract itself. Therefore, the
contractor's claim can only be pursued on a different legal basis,
and the alternative route that the counterparty may follow in or-
der to claim the contractual consideration is an action based on
the provisions on unjust enrichment.

Conclusion

The purpose of the Court of Auditors' pre-contractual audit is
to ensure the legality and transparency of public contracts, es-
pecially those of high economic value, before they are signed.
Specifically, the purpose of pre-contractual audit is to verify that
contracts comply with the principles of fiscal sustainability and
fair competition, in order to prevent any illegal or disputed con-
tracts and to protect the public interest by safeguarding public
funds and ensuring sound financial management, i.e. efficiency,
effectiveness, and economy in public spending.
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